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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MICHAEL ALLEN GARCIA,
Defendant-Appellant.

NO. 44189
Ada County Case No.
CR-2015-15116

RESPONDENT'S BRIEF

Issue
Has Garcia failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with three years fixed, upon his guilty plea to
possession of methamphetamine with the intent to deliver?

Garcia Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Garcia pled guilty to possession of methamphetamine with the intent to deliver
and the district court imposed a unified sentence of 10 years, with three years fixed.
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(R., pp.22-23, 42, 52-56.) Garcia filed a notice of appeal timely from the judgment of
conviction. (R., pp.61-63.)
Garcia asserts his sentence is excessive in light of his difficult childhood,
substance abuse, mental health issues, acceptance of responsibility, and purported
remorse. (Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum sentence for possession of methamphetamine with the intent to
deliver is life in prison. I.C. § 37-2732(a)(1)(A). The district court imposed a unified
sentence of 10 years, with three years fixed, which falls well within the statutory
guidelines. (R., pp.52-56.) At sentencing, the state addressed the seriousness of the
offense, Garcia’s ongoing criminal conduct and refusal to abide by institutional rules, his
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absconding behavior and abysmal performance on probation, the risk he presents to
others, and his failure to rehabilitate or be deterred despite prior legal sanctions and
treatment opportunities. (Tr., p.27, L.4 – p.30, L.1 (Appendix A).) The district court
subsequently articulated the correct legal standards applicable to its decision and also
set forth its reasons for imposing Garcia’s sentence.
(Appendix B).)

(Tr., p.35, L.21 – p.39, L.25

The state submits that Garcia has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpts of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendices A
and B.)

Conclusion
The state respectfully requests this Court to affirm Garcia’s conviction and
sentence.

DATED this 7th day of February, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of February, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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MS. DAVIS: No, judge.
2
THE COURT: Mr. White, you've had a chance
3 to read and review the report and attachments?
4
MR, WHITE: I have.
5
THE COURT: Did you see any objections or
8 corrections?
7
MR. WHITE: No, Your Honor.
8
THE COURT: Okay. Either party submit we
9 need any additional Investigation or evaluations before we
10 proceed?
MR. WHITE: No, Your Honor.
11
MS. DAVIS: No, Your Honor.
12
THE COURT: Does elther party Intend to
13
14 present any evidence or testimony today'?
15
MR. WHITE: Argument only.
18
MS. DAVIS: Argument only, judge.
17
THE COURT: We have some restitution Issues
18 to deal with first, Mr. White?
MR. WHITE: Your Honor, I have a restitution
19
20 order for $578,50 for costs of Investigation, prosecution
21 and drug testing. Coples have been provided to the
22 defense. I would ask that be entered at this time.
23
MS. DAVIS: No objection, Judge.
THE COURT: Without objection, then the
24
25 court will sign the restitution order this 28th day of
CHRISTINE ANNE OLESEK
SRL-1044
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1 probation.
2
Court noted obviously, as we all have, the
3 previous performance on the rtder. He hod the opportunity
4 at It, flopped quickly for dlsclpllnary reasons. Got the
5 opportunity to go back and try it again and, quite
6 frankly, from reading the PSI, he doesn't really 1001< llke
7 his second attempt at a rider was much more stellar than
8 the first one. He apparently managed to not get enough
9 dfsclpllne to drop him, but the reports listed out there
10 on page ten do not really paint a partfcularly great
11 picture.
Ms. Davis directed the court to the
12
13 probation officer's comments. Regardless, again, of
14 whether you want to term this one rider or two. She made
15 the comments on how he did overall. I'll quote from her:
16 "Overall Mr. Garcia was extremely difficult to supervise.
17 He would constantly need direction and motivation. Missed
18 classes, make excuses. Start Jobs, make excuses, quit.
19 Rarefy followed through.•
20
Just all and all he's had an opportunity at
21 probation, It didn't work. He's had opportunity -- two
22 different opportunities to complete retained Jurisdiction
23 programs and, quite frankly, he didn't do that well In
24 them. aearly Is not taken to heart the lessons that he
25 was supposed to. A~er absconding from supervision, the
CHRISTINE ANNE OLESEK
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rtder and It was the same rtder that the judge sent him
back on a~er It was relinquished.
THE COURT: Okay. I think It's maybe a
distinction without a difference. I think we all know
what the facts are.
MS. DAVIS: Right.
THE COURT: Whether you call It one or two.
MS. DAVIS: But that's why It's Incorrect
for the P.O. to state Mr. Garcia has already completed two
riders when It was actually one rtder.
MR. WHITE: It was single period of retained
Jurisdiction, but It was two attempts at a rider program.
So••.
THE COURT: Yeah, I might take Issue with
the complete part of It.
MS. DAVIS: Correct.
THE COURT: But I wouldn't take Issue with
the two part of It.
MS. DAVIS: Right. And I just wanted to
make sure that was clear In the record.
THE COURT: Well, It was clear to me before,
but If not, It's -- I think the record Is dear now -MS. DAVIS: Okay.
THE COURT: -- at least. Any other
objections or corrections?
CHRISTINE ANNE OLESEK
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April. That's been done.
I'll hear arguments and recommendations
nrst trom the State. Mr. White.
MR. WHITE: Thank you, Your Honor. Your
Honor, In this case I'm going to ask you follow the plea
agreement. Enter a Judgment of conviction; ten-year
sentence with three fixed, seven lndetermlnant. We're
going to recommend that that sentence be Imposed.
Part of the reason that we recommended the
three years fixed In this case Is Mr. Garcia, as the court
can see from the PSI, did get a three-year fixed sentence
on a previous attempted strangulation. He has a fair
amount of credit, but It would not have amounted to up to
a year and so basically anything less than a three-year
fixed sentence is going to get subsumed Into that
sentence.
So effectively he would be getting almost a
freebie for committing new felony offenses while on
probation, and I'm not generally somebody who's In favor
of that.
He got a three-year fixed sentence on that.
I'm asking that he get another three-year fixed sentence
on this, which.will push out his parole ellglblllty date,
which I think Is a fair punishment for the fact that he
was out dealing methamphetamlne and absconding from
CHRISTINE ANNE OLESEK
SRL-1044
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1

Marshal's Fugitive Task Force was finally able to locate
2 him here, staying In our Jurisdiction selling
3 methamphetamlne. Pushing drugs around.
And even after his arrest and remanded back
to the Ada County Jail, his behavior there has still not
6 been good.
7
As the court, I'm sure noted, he got a new
8 misdemeanor battery charge for head butting another
9 Inmate. There were also C notes referencing another
10 Incident that he had In January of 2016 where he had
11 threatened another Inmate -- his last name Is Clyde, I
12 believe. I don't remember the exact name. Regarding his
13 charges; that young man was a Juvenile sex offender and
14 essentially Mr. Garcia had recommended that he go around
15 and tell everyone exactly what his charges were and PC up.
16 Otherwise Mr. Garcia was going to skin him. When he was
17 confronted by Ada County Jail staff on that, he Just kind
18 of simply laughed It off and said: Well, I'm a prison
19 Inmate. That's just how I am. I'm not going to change.
20
So he's clearly not somebody who's a quality
21 candidate for probation. After his poor performance on
22 the rider, he continued to have poor performances on
23 supervision and committing new crimes. He's not a good
24 candidate for any further periods of retained
25 jurisdiction. We would ask that the three plus seven
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1
2

I think Michael has got a lot of Issues
going on and I think that comes across quite clear In his

3
4

PSI. Not only does he have substance abuse Issues, which
he's had for most of his life, but he's also got some
5 mental health and some emotional Issues going on. I think
6 he needs some grief counseling. I also think he needs to
7 have some more CST, MRT classes as well. But I really
8 think that his mental health as well as emotional health
9 needs to be addressed at the same time that his substance
10 abuse needs to be addressed or else he's never going to
11 make It.
12
We had a good conversation about that. He
13 knows he's got some Issues and that's quite clear. But he
14 really Is asking for help on this. He told me that the
15 first rider that he did, he actually learned a lot. And
18 he knows that he needs more treatment. He needs more
17 classes. And that's why we're asking for a rider today,
18 Judge.
19
What he's worried about Is going out to the
20 prison and basically being forgotten. And he really wants
21 to address these Issues. He wants to address -· like I
said, I think these Issues that stem from his childhood
that really stem from mental health Issues. And I talked
24 about -- asking him If he's been put on any mental health
25 medication while he's been In the jall and he has not. He

CHRISTINE ANNE OLESEK
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sentence be Imposed.
Thank you.
THE COURT: Thank you, Mr. White.
Ms. Davis.
MS. DAVIS: Thank you, judge. I'm not
asking this court for probation. I think we all know
Michael Is not ready for probation. He knows that. We're
asking today for another rider.
What we're asking of this court Is for a two
plus five for a total of seven with a rider. We're asking
you to run that concurrent with his Kootenai County case.
A few things. One of the things I want to
point out that's In the PSI, Michael was upset about what
his P.O. had to say about his Job performance. What -- he
kept switching Jobs. He got permission every time he
switched a j ob. One time he switched a job for higher
pay, and he got permission to switch that job. His P.O.
also gave him permission to switch his Job to another Job
alter he told her that there was an employee who was using
meth and he did not want to be around that. So he got
permission.
Michael Is very proud of being able to get a
Job and keep a job, and so that really bugged him that his
P.O. had to say that about him. And that he always did
get permission for that.
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1 told me that he was hoping with the rider program, If the
2

court grants him another chance at a rider, he would go

3 ahead and talk to them about being put on mental health
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medication and starting from there.
One of the other Interesting things that
Michael told me while we had a good conversation yesterday
Is that he realizes that these charges probably saved his
life. He was using quite a bit of meth at the time he was
picked up, and he was heading down a really dirty, nasty
road, which Is obviously goes along with the charges that
he got. But I wanted the court to know that he does
recognize and Is thankful that he actually did receive
these charges because he does believe that his life was
saved.
But for all those reasons, Judge, that's why
we're asking for a rider. And I think he's really wanting
and he's willing to do whatever he can to remain clean and
sober. Thank you.
THE COURT: All right. Thank you, Ms.
Davis.
Mr. Garcia, you do have the right to address
the court before sentence Is Imposed. You don't have to
If you don't want to you understand, and I won't hold It
against you It you don't want to, but If there's anything
you want to say, now would be the time to do that and I'd

CHRISTINE ANNE OLESEK
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be happy to hear anything you have to say, sir.
THE DEFENDANT: Yes, 1 would. Through all
my llfe I've had severe methamphetamlne addiction. I've
balanced that out by doing meth and went to treatment and
started using spice. Thinking that I could stop one
addiction. I could -- that was going to stop my addlctlon
totally; switch to spice. That didn't work out too well.
Quit using the spice. Had a length of sobriety for a
while. Just past feellngs and emotions came up and deal
with It how I know best to deal with It. I hide In
addiction. I hide In drugs. It's my comfortable spot. I
mean, It's not the smartest decision, but It's something
I'm familiar with.
I got six kids. I have yet to be a father
to any of them. I had one kid bom addicted to
methamphetamlne arter a year of sobriety. Arter that
happened, I ran back to the addiction. I did a treatment
program In Bangor, Washington. I learned a llttle bit
from that and I thought I could -- I thought I deserved
treatment. I thought I could handle It. I thought I
could do It one time and obviously that's wrong. I
couldn't do It.
I don't really know how to grieve. I Just
-- I have a problem with coming to terms with what I've
done and I run from them. I don't face my problems; I run
CHRISTINE ANNE OLESEK
SRL-1044
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and do It right. I don't know. My version of doing It
right Is obviously not the right way. I think I could use
some more classes. I know for a fact I could use some
more. I can't guaranty how successful I'll be because -but I can guarantee that I'll try to put forth the effort.
I get really complacent sometimes. I've been like that my
whole life. It's time for change. And If I can't do It
now, I'm never going to be able to do It.
I do apologize for my drug use. It's
affected a lot of people; my kids, my family, my friends,
my work. I had a pretty severe addiction. Never been -I've never been at the level I was this time. It's a
pretty scary place and I don't want to go back there. I'd
Just like a chance to try to better myself. If It's here,
If It's In the prison, If It's wherever I get the help
from, I would greatly appreciate It. Thank you.
THE COURT: All right. Thank you,
Mr. Garcia. Ms. Davis, Is there any legal cause why we
should not proceed with the sentencing at this time?
MS. DAVIS: No, judge.
THE COURT: All right. Then, Mr. Garcia,
upon your guilty plea to Count One of the Information, the
court does find you guilty of possession of controlled
substance with Intent to dellver methamphetamlne as
charged in Count One. And I wlll dismiss Counts Two,
CHRISTINE ANNE OLESEK
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from them. I've had a problem with facing It because -Just fear. Fear of I don't know what. Fear of success;
fear of failure. I can't tell you because I don't know.
If I knew, I wouldn't be sitting here today.
I learned a lot on my first rider. I've
applled a lot of the program Into every day llfe. When I
graduated, I thought the program was a Joke most the time.
But arter I hit the streets and I seen how much actually I
used It without knowing I was using It, actually I took a
step back and said: Wow. Uke I did get In an
altercation. I applled my program. I did apply It to my
full abllltles.
I could try harder In llfe. I need to try
harder In llfe. I don't know what It's going take. If I
knew what It was going to take, then I wouldn't be sitting
here today. I know I need some structure. I know I need
somebody to help me. I need a hand up; not a handout I
need to work Just as hard as the person who's working.
I'm wllllng to do that. I'm 33 years old. I got to be a
father to my kids. I got to teach them what not to do. I
mean, obviously my kids aren't with me. They haven't been
with me. My mother-In-law has had them; that pays for
them. Clean and sober, stable environment. I couldn't
give them what they need; what they have today.
I Just want a chance to be able to get out
CHRISTINE ANNE OLESEK
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1 Three and Four pursuant to the plea bargained agreement.
2
3
4
5
6
7

8
9

10
11

12
13
14

15
16
17
18
19

20
21
22
23
24
25

As you know, sir, It's my duty to exercise
my best Judgment and appropriate discretion that's
required by this office. Bounded and Informed by the
statutes enacted by our legislature and the case law
decided by our courts.
Again, the purposes and objectives of
crlmlnal sentencing are first and foremost to protect
society. Secondly, to Impose a sentence that has an
effect of detemng crime generally. Third, to deter you
from committing future crime and, fourth, to provide
rehabilitative opportunities when and where available and
appropriate.
In deciding what to do In this case, I've
reviewed and considered the facts and circumstances of the
crime charged, prior crlmlnal record, the Information and
material and recommendations In the presentence report.
The various aggravating and mitigating factors. The
arguments and recommendatio ns of counsel as well as your
own statements.
Now, therefore, It's the Judgment of this
court that the following sentence will be Imposed. Court
will enter a judgment of conviction for the crime of
possession of a controlled substance with Intent to
dellver methamphetamlne as charged In Count One. Court
CHRISTINE ANNE OLESEK
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1 will Impose a sentence of Imprisonment for a total of ten
2 ' years with three years fixed followed by seven years
3 lndetermlnant. Defendant will receive credit for time
served In that matter of 189 days to this date.
That sentence will be run concurrently with
6 the sentence In the underlying Kootenai County case.
7 That's case number CR 2013 - 16474 In Kootenai County.
8
Court wlfl Impose a standard court costs and
9 rees. Given the nature of the defendant's flnan clal
10 situation, no fine will be Imposed but I will add $200 for
11 Publlc Defender costs In this case.
12
Restitution of $578.50 has already been -13 order has already been signed and wfll be Included In the
14 judgment.
15
Defendant has already provided a sample of
16 his DNA and right thumbprint. So that's not necessary.
17
The question at hand Is whether or not the
18 court would retain Jurtsdlctton and send the defendant on
19 a rider or I suppose alternative whether the sentence
20 would be suspended and the defendant be given probation.
21 I'm not going to suspend the sentence. Nobody has
22 suggested that's appropriate. The only question Is
23 whether to Impose a rider.
24
In this circumstance the court has
25 determined that a rider at this time Is not going to
CHRISTINE ANNE OLESEK
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and he has six kids; two of which have been adopted.
Throughout this process he's never obtained his GED and
not by his own admission been an e"ectlve father.
Those are the places to start; not here at
this time and now I also note that defendant owes
approximately at feast $9,600 In past due child support
and 3500 past due fines, fees and costs.
The bottom lfne, Mr. Garcia, Is that there's
nothing I can see here that gives me any hope that a rider
at this point In time would serve Its effective purpose.
Lawyers who reg ularly appear In front of me know that
sometimes It kind of comes down to the question of timing
is everything and I guess In my mind this just Isn't t he
right timing for you. I am hoping though and I do belfeve
the Idaho Department of Corrections will give you some
significant programming at the end of the fixed term and I
hope that you do take full advantage of that programming
so that you do get parole and you do start putting some
these things together. Most slgnlflcantly supporting your
children, both financially as well as emotlonafly and In
all other respects.
I hope you can use your circumstances as a
teaching opportunity for your children so that the
circumstances that you find yourself In don't somehow pass
down to your children In that regard.
CHRISTINE ANNE OLESEK
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further the objectives of sentencing under I daho law;
particularly noting that the defendant flopped out of the
rider the first t ime In 2013 and barely got a probation
recommendation the second time.
I did note as an aggravating factor the P.O.
recommended the sentence be Imposed based on the
defendant's bad attitude, failure to cooperate, he gave
up, absconded, relapsed and failed to attend aftercare. I
noted he was kicked out three different times.
As much as anything, I note that the
defendant Is facing life In prison for these charges. So
I feel like a ten-year sentence Is actually fairly lenient
under the circumstances. His LSI evaluation Indicates
that he's a high risk to recldlvate. His driver's license
Is still suspended until 2017, and as much as anything, I
was concerned with his conduct In the Ada County Jail
Indicating to me that he could be a further danger to the
community and a further danger to other Inmates if he was
sent on a rider.
I acknowledge that the defendant hfmselr
accepts some responsiblffty and Indicates that he wants to
change, that he runs away from his problems. He has been
self destructive and has low self esteem. I do want to
give the defendant credit for being Involved with this
Habitat for Humanity. He was married and divorced twice
CHRISTINE ANNE OLESEK
SRL-1044
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All right. Mr. Garcia, I do want you to
know If you are dissatisfied, you do have the right to
appeal to the Idaho Supreme Court. To do that, a written
notice of appeal has to be flied within 42 days. You have
the right to a lawyer In that appeal and ff you can't
afford one, I'll appoint a lawyer to represent you, and If
you can't afford the costs of appeal, those can be waived
upon a proper showing.
Sir, do you understand your appeal rights?
THE DEFENDANT: Yep.
THE COURT: All right. Counsel should
return their written PSI's. Delete or destroy any
electronic versions. Defendant wUI be remanded to the
custody of the Ada County Sheri" for execution or the
sentence forthwith.
(That completes the proceedings for this
date.)

"'"'*******
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